General Assembly Raised Bill No. 1322

January Session, 2001 LCO No. 4376

Referred to Committee on Judiciary

Introduced by:
(JuD)

AN ACT CONCERNING THE MERGER OF DISSIMILAR BUSINESS
ENTITIES.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 1. Section 33-815 of the general statutes is repealed and the

N

following is substituted in lieu thereof:

(a) As used in this section and sections 33-816 to 33-821, inclusive, as

amended by this act, (1) "other business entity" means any association

or legal entity, other than a domestic or foreign corporation, organized

to conduct business including, but not limited to, limited partnerships,

general partnerships, limited liability partnerships, limited liability

companies, joint ventures, joint stock companies and statutory trusts,

O 0 N1 O U1 B W

and (2) "interest or interests" means a beneficial ownership interest in

10 any other business entity.

11 [(@)] (b) One or more corporations may merge [into another

12 corporation] with or into any one or more corporations or any one or

13 more other business entities formed or organized under the laws of

14  this state or any other state or any foreign country or other foreign

15  jurisdiction or any combination thereof if the board of directors of each
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corporation that is a proposed party to the merger adopts and its

shareholders, if required by section 33-817, as amended by this act,

approve a plan of merger.

[(b)] (c) The plan of merger shall set forth: (1) The name of each
corporation and other business entity planning to merge and the name

of the surviving corporation or other business entity into which each

other corporation or other business entity plans to merge; (2) the terms
and conditions of the merger; and (3) the manner and basis of

converting the shares [of each corporation] or interests of each party to

the merger into shares [,] or interests or obligations or other securities

of the surviving [or any other corporation or into cash] entity or into
cash or other property in whole or part.

[(©)] (d) The plan of merger may set forth: (1) Amendments to the
certificate of incorporation of the surviving corporation or the

governance documents of the surviving other business entity; and (2)

other provisions relating to the merger as are necessary or desirable.

(e) If the merger involves any other business entity, a written plan

that meets the requirements of the statutory authority for merger of

such other business entity shall be deemed to meet the requirements of

a plan of merger under this section.

Sec. 2. Section 33-816 of the general statutes is repealed and the

following is substituted in lieu thereof:

(a) A corporation may acquire all of the outstanding shares of one or

more classes or series of another corporation or some or all of the

interests of any other business entity if the board of directors of each

corporation adopts and its shareholders, if required by section 33-817,

as amended by this act, approve the exchange.

(b) The plan of exchange shall set forth: (1) The name of the

corporation or other business entity whose shares or interests will be

acquired and the name of the acquiring corporation or other business
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entity; (2) the terms and conditions of the exchange; (3) the manner
and basis of exchanging the shares or interests to be acquired for
shares, obligations or other securities of the acquiring or any other

corporation or other business entity or for cash or other property in

whole or part.

(c) The plan of exchange may set forth other provisions relating to

the exchange.

(d) This section does not limit the power of a corporation to acquire
all or part of the shares of one or more classes or series of another

corporation or the interest or interests of any other business entity

through a voluntary exchange or otherwise.

(e) If the plan of exchange involves any other business entity, a

written plan that meets the requirements of the statutory authority of

share or interest exchange for such other business entity shall be

deemed to meet the requirements of a plan of exchange under this

section.

Sec. 3. Section 33-817 of the general statutes is repealed and the
following is substituted in lieu thereof:

(a) After adopting a plan of merger or share or interest exchange,
the board of directors of each corporation party to the merger, and the
board of directors of the corporation whose shares will be acquired in
the share or interest exchange, shall submit the plan of merger, except
as provided in subsection (g) of this section, or share or interest

exchange for approval by its shareholders.

(b) For a plan of merger or share or interest exchange to be
approved: (1) The board of directors must recommend the plan of
merger or share or interest exchange to the shareholders, unless the
board of directors determines that because of conflict of interest or
other special circumstances it should make no recommendation and

communicates the basis for its determination to the shareholders with
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the plan; and (2) the shareholders entitled to vote must approve the
plan.

(c) The board of directors may condition its submission of the

proposed merger or share or interest exchange on any basis.

(d) The corporation shall notify each shareholder, whether or not
entitled to vote, of the proposed shareholders' meeting in accordance
with section 33-699. The notice must also state that the purpose, or one
of the purposes, of the meeting is to consider the plan of merger or
share or interest exchange and contain or be accompanied by a copy or

summary of the plan.

(e) Unless sections 33-600 to 33-998, inclusive, the certificate of
incorporation or the board of directors acting pursuant to subsection
(c) of this section requires a greater vote or a vote by voting groups,
and except as provided in subsection (j) of this section, the plan of
merger or share or interest exchange to be authorized must be
approved by each voting group entitled to vote separately on the plan
by a majority of all of the votes entitled to be cast on the plan by that

voting group.

(f) Separate voting by voting groups is required: (1) On a plan of
merger if the plan contains a provision that, if contained in a proposed
amendment to the certificate of incorporation, would require action by
one or more separate voting groups on the proposed amendment
under section 33-798; (2) on a plan of share or interest exchange by
each class or series of shares included in the exchange, with each class

or series constituting a separate voting group.

(g) Action by the shareholders of the surviving corporation on a
plan of merger is not required if: (1) The certificate of incorporation of
the surviving corporation will not differ, except for amendments
enumerated in section 33-796, from its certificate of incorporation
before the merger; (2) each shareholder of the surviving corporation

whose shares were outstanding immediately before the effective date
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of the merger will hold the same number of shares, with identical
designations, preferences, limitations and relative rights, immediately
after; (3) the number of voting shares outstanding immediately after
the merger, plus the number of voting shares issuable as a result of the
merger, either by the conversion of securities issued pursuant to the
merger or the exercise of rights and warrants issued pursuant to the
merger, will not exceed by more than twenty per cent the total number
of voting shares of the surviving corporation outstanding immediately
before the merger; and (4) the number of participating shares
outstanding immediately after the merger, plus the number of
participating shares issuable as a result of the merger, either by the
conversion of securities issued pursuant to the merger or the exercise
of rights and warrants issued pursuant to the merger, will not exceed
by more than twenty per cent the total number of participating shares

outstanding immediately before the merger.

(h) As used in subsection (g) of this section: (1) "Participating
shares" means shares that entitle their holders to participate without
limitation in distributions; and (2) "voting shares" means shares that

entitle their holders to vote unconditionally in elections of directors.

(i) After a merger or share or interest exchange is authorized, and at
any time before the certificate of merger or share or interest exchange
is filed, the planned merger or share or interest exchange may be
abandoned, subject to any contractual rights, without further
shareholder action, in accordance with the procedure set forth in the
plan of merger or share or interest exchange or, if none is set forth, in

the manner determined by the board of directors.

(j) Notwithstanding any provision of subsection (e) of this section to
the contrary, a plan of merger or share or interest exchange of a
corporation which was incorporated under the laws of this state,
whether under chapter 599 of the general statutes, revised to January 1,
1995, or any other general law or special act, prior to January 1, 1997, to

be authorized by such corporation, shall be approved by (1) the
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affirmative vote of at least two-thirds of the voting power of each
voting group entitled to vote thereon unless the certificate of
incorporation expressly provides otherwise, provided if such
corporation is the surviving corporation of such merger and such plan
of merger will not effect any change in or amendment to the certificate
of incorporation of such corporation and the shares to be issued under
the plan of merger could have been issued by the board of directors of
such corporation without further authorization of the shareholders of
such corporation, then the provisions of this subdivision shall not
require approval of such plan of merger or share or interest exchange
by the corporation's shareholders, and (2) the affirmative vote of at
least two-thirds of the voting power of each class of stock of such
corporation outstanding prior to January 1, 1997, and not otherwise
entitled to vote thereon, unless the certificate of incorporation
expressly provides otherwise; provided if such corporation is the
surviving corporation of such merger and such plan of merger or share
or interest exchange does not contain any provisions which, if
contained in a proposed amendment to the certificate of incorporation
of such corporation, would entitle any class or series of shareholders of
such surviving corporation to vote as a class or series as provided in
subsection (f) of section 33-797 or section 33-798, then the provisions of
this subdivision shall not require approval of such plan of merger or
share or interest exchange by the holders of such class or series not
otherwise entitled to vote thereon.

Sec. 4. Section 33-819 of the general statutes is repealed and the

following is substituted in lieu thereof:

(a) After a plan of merger or share or interest exchange is approved
by the shareholders, or adopted by the board of directors if
shareholder approval is not required, the surviving or acquiring

corporation or other business entity surviving or resulting from the

merger or share or interest exchange shall deliver to the Secretary of

the State for filing a certificate of merger or share or interest exchange

setting forth, in addition to the statutory requirements for a certificate
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of merger or consolidation for any other business entity that is a party

to the merger: (1) The plan of merger or share or interest exchange; (2)

if shareholder approval was not required, a statement to that effect; (3)
if approval of the shareholders of one or more corporations party to
the merger or share exchange was required: (A) The designation,
number of outstanding shares and number of votes entitled to be cast
by each voting group entitled to vote separately on the plan as to each
corporation; and (B) either the total number of votes cast for and
against the plan by each voting group entitled to vote separately on the
plan or the total number of undisputed votes cast for the plan
separately by each voting group and a statement that the number cast
for the plan by each voting group was sufficient for approval by that

voting group.

(b) A merger or share or interest exchange takes effect upon the
[effective date of the certificate of merger or share exchange] latest to

occur of (1) the approval of the plan of merger or share or interest

exchange by all parties to the merger, (2) the filing of the certificate of

merger or share or interest exchange, or (3) the effective date of the

merger or share or interest exchange as set forth in the certificate of

merger or share or interest exchange.

Sec. 5. Section 33-820 of the general statutes is repealed and the

following is substituted in lieu thereof:
(a) When a merger takes effect:

(1) Every other corporation or other business entity party to the

merger merges into the surviving corporation or other business entity

and the separate existence of every corporation or other business entity

except the surviving corporation or other business entity ceases;

(2) The title to all real estate and other property owned by each

corporation or other business entity party to the merger is vested in the

surviving corporation or other business entity without reversion or

impairment;
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(3) The surviving corporation or other business entity has all

liabilities of each corporation or other business entity party to the

merger;

(4) A proceeding pending against any corporation or other business

entity party to the merger may be continued as if the merger did not
occur or the surviving corporation or other business entity may be

substituted in the proceeding for the corporation or other business

entity whose existence ceased;

(5) The certificate of incorporation or the applicable governance

documents of the surviving corporation or other business entity is

amended to the extent provided in the plan of merger; and

(6) The shares or interests of each corporation or other business

entity party to the merger that are to be converted into shares or
interests, obligations or other securities of the surviving or any other

corporation or other business entity or into cash or other property are

converted, and the former holders of the shares or interests are entitled
only to the rights provided in the certificate of merger or to their rights
under sections 33-855 to 33-872, inclusive.

(b) When a share or interest exchange takes effect, the shares or

interests of each acquired corporation or other business entity are
exchanged as provided in the plan, and the former holders of the
shares or interests are entitled only to the exchange rights provided in
the certificate of share exchange or to their rights under sections 33-855
to 33-872, inclusive.

(c) Any holder of an interest in any other business entity that is a

party to a merger or share or interest exchange who, prior to the

merger or share or interest exchange, was obligated for any of the

liabilities or obligations of the other business entity shall not be

released by reason of the merger or share or interest exchange from

any such liabilities or obligations arising prior to the effective time of

the merger or share or interest exchange.
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Sec. 6. Section 33-821 of the general statutes is repealed and the
following is substituted in lieu thereof:

(a) One or more foreign corporations or other business entities may

merge or enter into a share or interest exchange with one or more

domestic corporations or other business entities if:

(1) In a merger, the merger is permitted by the law of the state or
country under whose law each foreign corporation is incorporated or

each other business entity is organized and each foreign corporation or

other business entity complies with that law in effecting the merger;

(2) In a share or interest exchange, the corporation or other business

entity whose shares or interests will be acquired is a domestic

corporation or other business entity, whether or not a share or interest

exchange is permitted by the law of the state or country under whose

law the acquiring corporation is incorporated or the acquiring other

business entity is organized;

(3) The foreign corporation or other business entity complies with

section 33-819, as amended by this act, if it is the surviving corporation

or other business entity of the merger or acquiring corporation or other

business entity of the share or interest exchange; and

(4) Each domestic corporation or other business entity complies

with the applicable provisions of sections 33-815 to 33-818, inclusive, as

amended by this act, and, if it is the surviving corporation or other

business entity of the merger or acquiring corporation or other

business entity of the share or interest exchange, with section 33-819, as

amended by this act.

(b) Upon the merger or share or interest exchange taking effect, the

surviving foreign corporation or other business entity of a merger and

the acquiring foreign corporation or other business entity of a share or

interest exchange is deemed: (1) To appoint the Secretary of the State
and [his] the secretary's successors in office as its agent for service of
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process in a proceeding to enforce any obligation or the rights of
dissenting shareholders of each domestic corporation party to the
merger or share or interest exchange; and (2) to agree that it will
promptly pay to the dissenting shareholders of each domestic
corporation party to the merger or share or interest exchange the
amount, if any, to which they are entitled under sections 33-855 to 33-

872, inclusive.

(c) This section does not limit the power of a foreign corporation to
acquire all or part of the shares of one or more classes or series of a

domestic corporation or other business entity through a voluntary

exchange or otherwise.

Sec. 7. Section 34-33a of the general statutes is repealed and the

following is substituted in lieu thereof:

(a) As used in this section and sections 34-33b to 34-33f, inclusive, as

amended by this act, (1) "other business entity" means any association

or legal entity, other than a domestic or foreign limited partnership,

organized to conduct business including, but not limited to,

corporations, general partnerships, limited liability partnerships,

limited liability companies, joint ventures, joint stock companies and

statutory trusts, and (2) "interest or interests" means a beneficial

ownership interest in any other business entity.

[(@)] (b) Pursuant to a plan of merger, approved in the manner
provided by section 34-33c, [a domestic limited partnership] one or

more limited partnerships may merge with or into any one or more

limited partnerships or any one or more other business entities formed

under the laws of this state or any other state or any foreign country or

other foreign jurisdiction or any combination thereof, and the plan

shall name the surviving or resulting limited partnership or other

business entity.

[(b)] (c) The plan of merger, which may be embodied in an

agreement, shall set forth: (1) The name and jurisdiction of
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organization of each of the merging limited partnerships and [a

designation of which limited partnership] other business entities and

the name of the limited partnership or other business entity that is to

be the surviving limited partnership or other business entity; (2) the

terms and conditions of the merger, including the manner and basis of

converting the shares or interests of each party to the merger into

shares or interests or obligations of the surviving entity or into cash or

other property in whole or in part, and which may include provision

for the distribution by any merging limited partnership or by any
other limited partnership of cash, securities of any limited partnership
or other property in lieu of, in addition to, in exchange for or upon
conversion of all or part of the interests in a limited partnership which
is not the surviving or resulting limited partnership in the merger; (3)
any changes in the certificate of limited partnership of the surviving

limited partnership or the governance documents of the surviving

other business entity; (4) the effective date or time, which shall be a

date or time certain, of the merger if it is not to be effective upon the
tiling of the certificate of merger; and (5) such other provisions with
respect to the merger as are deemed necessary or desirable. If the

merger involves one or more other business entities, a written plan of

merger that meets the requirements of the statutory authority for

merger of such other business entity shall be deemed to meet the

requirements of this section.

Sec. 8. Section 34-33b of the general statutes is repealed and the
following is substituted in lieu thereof:

(@) Pursuant to a plan of consolidation, approved in the manner
provided by section 34-33c, any domestic limited partnerships may

consolidate with any one or more limited partnerships or any one or

more other business entities formed under the laws of this state or any

other state or any foreign country or other foreign jurisdiction or any

combination thereof into a new limited partnership or other business

entity.
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(b) The plan of consolidation, which may be embodied in an
agreement, shall set forth: (1) The name and jurisdiction of
organization of each of the consolidating limited partnerships or other

business entities and the name and jurisdiction of organization of the

new limited partnership or other business entity, which name may be

that of any of the consolidating limited partnerships or other business
entities or any other available name pursuant to this chapter; (2) the

terms and conditions of the consolidation, including the manner and

basis of converting the interests of each limited partnership into shares,

interests, obligations or other securities of the new limited partnership

or other business entity or into cash or other property in whole or in

part, and which may include provision for the distribution by any
consolidating limited partnership of cash, securities of any limited
partnership, or other property in lieu of, in addition to, in exchange for
or upon conversion of all or part of the interests in any consolidating

limited partnership or other business entity or of the new limited

partnership or other business entity; (3) [with respect to the new] if the

surviving entity is a limited partnership, a certificate of limited

partnership complying with section 34-10; (4) the effective date or
time, which shall be a date or time certain, of a consolidation if it is not
to be effective upon the filing of the certificate of consolidation; and (5)
such other provisions with respect to the consolidation as are deemed

necessary or desirable. If the consolidation involves one or more other

business entities, a written plan of consolidation that meets the

requirements of the statutory authority for consolidation of such other

business entity shall be deemed to meet the requirements of this

section.

Sec. 9. Section 34-33d of the general statutes is repealed and the

following is substituted in lieu thereof:

(@) [Any domestic limited partnership merging or consolidating

under this section] After a plan of merger or consolidation is approved

pursuant to section 34-33c, as amended by this act, the surviving or

new limited partnership or other business entity shall file a certificate
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of merger or consolidation, as the case may be, in the following
manner: (1) A certificate of merger, executed by [each] any merging

limited partnership which is a party thereto, executed as provided in

section 34-10a, shall be filed as provided in section 34-10b with respect
to the surviving or new limited partnership or other business entity. (2)

A certificate of consolidation by [each] any consolidating limited
partnership which is a party thereto, executed as provided in section
34-10a, shall be filed as provided in section 34-10b in respect of the
new limited partnership or other business entity together with an

appointment of statutory agent for service as provided in section 34-

13b or other applicable law. (3) General partners executing a certificate

of merger or consolidation need not sign or swear as to facts set forth
therein not pertaining to the limited partnership of which they are

general partners.

(b) The certificate of merger or consolidation shall set forth, in

addition to the statutory requirements for a certificate of merger or

consolidation for any other business entity that is a party to the

merger: (1) The plan of merger or consolidation; and (2) as to each
merging or consolidating limited partnership, a statement of the vote
of limited partners required to adopt the plan of merger or
consolidation and the vote for the plan; and (3) if the surviving or new
limited partnership is a foreign limited partnership, and is to transact
business in this state, a statement that such surviving or new limited
partnership, if any, shall comply with the provisions of this chapter
respecting such limited partnerships, and in every case a statement
irrevocably appointing the Secretary of the State as its attorney to
accept service of process in any action, suit or proceeding for the
enforcement of any obligations of any domestic merging or
consolidating limited partnership for which it is liable pursuant to

subsection (c) of section 34-33f, as amended by this act, to the plan of

merger or consolidation, or to the laws governing such foreign limited
partnership. If such appointment is not made, legal process in any
such action, suit or proceeding may be served upon the Secretary of

the State as provided in subsection (b) of section 34-38q as attorney for

LCO No. 4376 {D:\Conversion\Tob\s\2001SB-01322-R00-SB.doc } 13 of 29



Raised Bill No. 1322

394

395
396
397
398
399

400
401
402
403
404
405
406
407
408

409
410

411
412
413
414
415
416
417
418
419

420
421
422
423

such surviving or new limited partnership.

(c) The copy of the certificate of merger or consolidation, certified by
the Secretary of the State, may also be filed for record in the records of
deeds in the office of the town clerk in any town in this state. For such
recording, the town clerk shall charge and collect the same fee as in the

case of deeds.

(d) A certificate of merger or consolidation shall act as a certificate
of cancellation for a domestic limited partnership which is not the
surviving or new limited partnership in the merger or consolidation. A
certificate of merger shall act as a certificate of amendment for a
domestic limited partnership which survives such merger, to the
extent provided by the plan of merger. In the case of a consolidation, if

the new entity is a limited partnership, the certificate of limited

partnership set forth in the certificate of consolidation shall be the
certificate of limited partnership of the new limited partnership.

Sec. 10. Section 34-33f of the general statutes is repealed and the

following is substituted in lieu thereof:

(@) The merging limited partnerships or other business entities or

consolidating limited partnerships or other business entities party to

the plan of merger or consolidation shall be a single limited

partnership or other business entity, which, in the case of a merger

shall be that limited partnership or other business entity designated in

the plan of merger as the surviving limited partnership or other
business entity and, in the case of a consolidation shall be the new

limited partnership or other business entity provided for in the plan of

consolidation.

(b) The separate existence of all merging or consolidating limited
partnerships or other business entities party to the plan of merger or

consolidation, except the surviving or new limited partnership or other

business entity, shall cease.
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(c) For the purposes of the laws of this state, the surviving or new

limited partnership or other business entity shall thereupon and

thereafter, to the extent consistent with its certificate of limited

partnership or other governance documents as in effect upon effecting

the merger or consolidation, possess all of the rights, privileges and

powers of each of the limited partnerships and other business entities

that have merged or consolidated, and all property, real, personal and
mixed, and all debts due to any of such limited partnerships and other

business entities as well as all other things and choses in action

belonging to each of such limited partnerships and other business

entities, and all and every other interests, of or belonging to or due to

each of the limited partnerships and other business entities so merged

or consolidated, shall be taken and transferred to and vested in such

single limited partnership or other business entity without further act

or deed; and the title to any real estate, or any interest therein, vested

in any of such limited partnerships and other business entities shall

not revert or be in any way impaired by reason of such merger or

consolidation.

(d) Any devise, bequest, gift or grant, contained in any will or in
any other instrument, made before or after the merger or
consolidation, to or for the benefit of any of the merging or

consolidating limited partnerships or other business entities shall inure

to the benefit of the surviving or new limited partnership or other

business entity. So far as is necessary for that purpose, the existence of

each merging or consolidating limited partnership or other business

entity shall be deemed to continue in and through the surviving or

new limited partnership or other business entity.

(e) The surviving or new limited partnership or other business

entity shall be liable for all the liabilities, obligations and penalties of
each of the merging or consolidating limited partnerships and other

business entities; and any claim existing or action or proceeding, civil
or criminal, pending by or against any such limited partnership or

other business entity may be prosecuted as if such merger or
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consolidation had not taken place, or such surviving or new limited

partnership or other business entity may be substituted in its place;

and any judgment rendered against any of the merging or

consolidating limited partnerships or other business entities may be

enforced against the surviving or new limited partnership or other

business entity. Neither the rights of creditors nor any liens upon the
property of any merging or consolidating limited partnership shall be

impaired by the merger or consolidation.

(f) Anv general partner of a limited partnership or holder of an

interest in any other business entity that is a party to a merger or

consolidation who, prior to the merger, was obligated for any of the

liabilities or obligations of the limited partnership or other business

entity shall not be released by reason of the merger or consolidation

from any such liabilities or obligations arising prior to the effective

time of the merger or consolidation.

Sec. 11. Section 34-388 of the general statutes is repealed and the

following is substituted in lieu thereof:

(a) As used in this section and sections 34-389 to 34-391, inclusive, as

amended by this act, (1) "other business entity" means any association

or legal entity, other than a domestic or foreign partnership, organized

to conduct business including, but not limited to, corporations, limited

partnerships, limited liability partnerships, limited liability companies,

joint ventures, joint stock companies and statutory trusts, and (2)

"interest or interests" means a beneficial ownership interest in any

other business entity.

[(@)] (b) Pursuant to a plan of merger approved as provided in
subsection [(c)] (d) of this section, [a partnership may be merged with

one or more partnerships or limited partnerships] one or more

partnerships may merge with or into any one or more partnerships or

any one or more other business entities formed or organized under the

laws of this state or any other state or any foreign country or other

foreign jurisdiction or any combination thereof.
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[(b)] (c) The plan of merger shall set forth:

(1) The name of each partnership or [limited partnership] other

business entity that is a party to the merger;

(2) The name of the surviving entity into which the other

partnerships or [limited partnerships] other business entities will

merge;

(3) Whether the surviving entity is a partnership or [a limited

partnership] other business entity and the status of each partner;

(4) The terms and conditions of the merger;

(5) The manner and basis of converting the shares or interests of
each party to the merger into shares or interests or obligations of the
surviving entity or into money or other property in whole or part;
[and]

(6) The street address of the surviving entity's chief executive office;

(7) The effective date or time, which shall be a date or time certain,

of the merger if it is not to be effective upon the filing of the certificate

of merger; and

(8) Such other provisions with respect to the merger as are deemed

necessary or desirable.

[(c)] (d) The plan of merger shall be approved:

(1) In the case of a partnership that is a party to the merger, by all of
the partners or a number or percentage specified for merger in the

partnership agreement; and

(2) In the case of a limited partnership that is a party to the merger,
by the vote required for approval of a merger by the law of the state or
foreign jurisdiction in which the limited partnership is organized and,

in the absence of such a specifically applicable law, by all of the
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partners, notwithstanding a provision to the contrary in the

partnership agreement.

[(d)] (e) After a plan of merger is approved and before the merger
takes effect, the plan may be amended or abandoned as provided in

the plan.
[(e)] (f) The merger takes effect on the later of:

(1) The approval of the plan of merger by all parties to the merger,

as provided in subsection [(c)] (d) of this section;

(2) The filing of all documents required by law to be filed as a

condition to the effectiveness of the merger; or
(3) Any effective date specified in the plan of merger.

() If the merger involves one or more other business entities, a

written plan of merger that meets the requirements of the statutory

authority for merger for such other business entity shall be deemed to

meet the requirements of a plan of merger under this section.

Sec. 12. Section 34-389 of the general statutes is repealed and the

following is substituted in lieu thereof:
(a) When a merger takes effect:

(1) The separate existence of every partnership or [limited

partnership] other business entity that is a party to the merger, other

than the surviving entity, ceases;

(2) All property owned by each of the merged partnerships or
[limited partnerships] other business entities vests in the surviving

entity;

(3) All obligations of every partnership or [limited partnership]

other business entity that is a party to the merger become the

obligations of the surviving entity; and
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(4) An action or proceeding pending against a partnership or

[limited partnership] other business entity that is a party to the merger

may be continued as if the merger had not occurred, or the surviving

entity may be substituted as a party to the action or proceeding.

(b) The Secretary of the State is the agent for service of process in an
action or proceeding against a surviving foreign partnership or

[limited partnership] other business entity to enforce an obligation of a

domestic partnership or [limited partnership] other business entity

that is a party to a merger. Upon receipt of process, the Secretary of the
State shall mail a copy of the process to the surviving foreign

partnership or [limited partnership] other business entity.

(c) A partner of the surviving partnership or limited partnership is
liable for:

(1) All obligations of a party to the merger for which the partner

was personally liable before the merger;

(2) All other obligations of the surviving entity incurred before the
merger by a party to the merger, but those obligations may be satisfied

only out of property of the entity; and

(3) All obligations of the surviving entity incurred after the merger
takes effect, but those obligations may be satisfied only out of property

of the entity if the partner is a limited partner.

(d) If the obligations incurred before the merger by a party to the
merger are not satisfied out of the property of the surviving
partnership or limited partnership, the general partners of that party
immediately before the effective date of the merger shall contribute the
amount necessary to satisfy that party's obligations to the surviving
entity, in the manner provided in section 34-378 or in sections 34-9 to
34-38r, inclusive, of the jurisdiction in which the party was formed, as

the case may be, as if the merged party were dissolved.

(e) A partner of a party to a merger between or among partnerships
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or limited partnerships who does not become a partner of the

surviving partnership or limited partnership is dissociated from the
entity, of which that partner was a partner, as of the date the merger
takes effect. The surviving entity shall cause the partner's interest in
the entity to be purchased under section 34-362 or another statute
specifically applicable to that partner's interest with respect to a
merger. The surviving entity is bound under section 34-363 by an act of
a general partner dissociated under this subsection, and the partner is
liable under section 34-364 for transactions entered into by the

surviving entity after the merger takes effect.

(f) Anvy partner of a partnership or holder of an interest in any other

business entity that is a party to a merger who, prior to the merger,

was obligated for any of the liabilities or obligations of the partnership

or other business entity shall not be released by reason of the merger

from any such liabilities or obligations arising prior to the effective

time of the merger.

Sec. 13. Section 34-390 of the general statutes is repealed and the
following is substituted in lieu thereof:

(a) After a merger, [the surviving partnership or limited partnership
may file a statement that one or more partnerships or limited

partnerships have merged into the surviving entity] if the surviving

entity is a partnership, the partnership may file a statement that one or

more partnerships or other business entities have merged into the

surviving partnership.

(b) A statement of merger shall contain, in addition to the statutory

requirements for a certificate of merger or consolidation for any other

business entity that is a party to the merger:

(1) The name of each partnership or [limited partnership] other

business entity that is a party to the merger;

(2) The name of the surviving entity into which the other
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partnerships or [limited partnership] other business entities were

merged;

(3) The street address of the surviving entity's chief executive office

and of an office in this state, if any; and

[(4) Whether the surviving entity is a partnership or a limited
partnership.]

(4) The type of entity of the surviving entity.

(c) Except as otherwise provided in subsection (d) of this section, for
the purposes of section 34-323, property of the surviving partnership

or [limited partnership] other business entity which before the merger

was held in the name of another party to the merger is property held in

the name of the surviving entity upon filing a statement of merger.

(d) For the purposes of section 34-323, real property of the surviving
partnership or [limited partnership] other business entity which before

the merger was held in the name of another party to the merger is
property held in the name of the surviving entity upon recording a
certified copy of the statement of merger in the office for recording

transfers of that real property.

(e) A filed and, if appropriate, recorded statement of merger,
executed and declared to be accurate pursuant to subsection (c) of

section 34-305, stating the name of a partnership or [limited

partnership] other business entity that is a party to the merger in
whose name property was held before the merger and the name of the
surviving entity, but not containing all of the other information
required by subsection (b) of this section, operates with respect to the

partnerships or [limited partnerships] other business entities named to

the extent provided in subsections (c) and (d) of this section.

Sec. 14. Section 33-182i of the general statutes is repealed and the

following is substituted in lieu thereof:
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Chapter 601 is applicable to a corporation organized pursuant to
this chapter except to the extent that any of the provisions of this
chapter are interpreted to be in conflict with the provisions of said
chapter 601, in which event the provisions of this chapter shall take
precedence with respect to a corporation organized pursuant to the
provisions of this chapter. A professional corporation organized under
this chapter shall consolidate or merge only with another domestic
professional corporation organized under this chapter, a domestic

limited liability company organized under sections 34-100 to 34-242,

inclusive, as amended by this act, or a general partnership or limited

liability partnership organized under sections 34-300 to 34-434,

inclusive, as amended by this act, to render the same specific

professional service and a merger or consolidation with any foreign

corporation or foreign limited liability company or limited liability
partnership is prohibited.

Sec. 15. Section 34-193 of the general statutes is repealed and the

following is substituted in lieu thereof:

(a) As used in this section and sections 34-194 to 34-198, inclusive, as

amended by this act, "other business entity" means a corporation or a

business trust or association, real estate investment trust, common law

trust, general partnership, limited partnership, limited liability

partnership, foreign limited liability company or any other

unincorporated business.

[(a)] (b) Except as provided in subsection [(b)] (c) of this section, any
one or more limited liability companies may merge or consolidate with

or into any one or more limited liability companies or one or more

other business entities formed or organized under the laws of this state

or any other state or any foreign country or other foreign jurisdiction

or any combination thereof in a manner provided in sections 34-194
and 34-195, as amended by this act.

[(b)] (c) A limited liability company formed under sections 34-100 to
34-242, inclusive, as amended by this act, to render professional
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services shall merge or consolidate only with another domestic limited
liability company formed under said sections to render the same
professional service, and a merger or consolidation with any foreign

limited liability company is prohibited.

Sec. 16. Section 34-194 of the general statutes is repealed and the

following is substituted in lieu thereof:

(@) Unless otherwise provided in the articles of organization or the

operating agreement, a proposed plan of merger or consolidation

complying with the requirements of section 34-195, as amended by this
act, shall be authorized and approved by each limited liability
company that is a party to a proposed merger or consolidation by the
affirmative vote of at least two-thirds in interest of the members.

(b) After a merger or consolidation is authorized and approved,
unless the plan of merger or consolidation provides otherwise, and at
any time before articles of merger or consolidation as provided for in

section 34-196, as amended by this act, are filed, the plan of merger or

consolidation may be abandoned, subject to any contractual rights, in
accordance with the procedure set forth in the plan of merger or
consolidation or, if none is set forth, by the unanimous consent of the
members of each limited liability company that is a party to the merger
or consolidation, unless the operating agreement of any such limited

liability company provides otherwise.

Sec. 17. Section 34-195 of the general statutes is repealed and the

following is substituted in lieu thereof:

(@) Each limited liability company that is a party to a proposed
merger or consolidation shall enter into a written plan of merger or
consolidation, which shall be approved in accordance with section 34-
194, as amended by this act.

(b) The plan of merger or consolidation shall set forth: (1) The name

of each limited liability company and any other business entity in the

LCO No. 4376 {D:\Conversion\Tob\s\2001SB-01322-R00-SB.doc } 23 of 29



Raised Bill No. 1322

694
695
696
697
698
699
700
701
702
703
704
705
706
707
708
709
710
711
712

713
714

715
716
717
718
719
720
721
722
723
724
725
726

merger or consolidation and the name of the surviving limited liability

company or other business entity in a merger or the new limited

liability company or other business entity in a consolidation; (2) the

terms and conditions of the proposed merger or consolidation; (3) the
manner and basis of converting the interests in each limited liability

company or other business entity in the merger or consolidation into

interests of the surviving or new limited liability company or other

business entity or, in whole or in part, into cash or other property; (4)
in the case of a merger, such amendments to the articles of
organization of [the] any surviving limited liability company as are
desired to be effected by the merger, or that no such changes are
desired; (5) in the case of a consolidation, all of the statements required
to be set forth in the articles of organization of any new limited liability
company; and (6) such other provisions relating to the proposed
merger or consolidation as are deemed necessary or desirable. If the

merger or consolidation involves a corporation, a written plan that

meets the requirements of section 33-815, as amended by this act, shall

be deemed to meet the requirements of a plan of merger or

consolidation under this section.

Sec. 18. Section 34-196 of the general statutes is repealed and the

following is substituted in lieu thereof:

(a) After a plan of merger or consolidation is approved as provided

in section 34-194, as amended by this act, the surviving or new limited

liability company or other business entity surviving or resulting in or

from the merger or consolidation shall deliver to the Secretary of the

State for filing articles of merger or consolidation duly executed by

[each] any limited liability company which is a party thereto setting

forth: (1) The name and jurisdiction of formation or organization of

each limited liability company and other business entity; (2) the

effective date of the merger or consolidation if later than the date of
tiling of the articles of merger or consolidation; (3) the name of the
surviving limited liability company, [or] new limited liability company

or other business entity; (4) a statement that the plan of merger or
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consolidation was duly authorized and approved by [each] any limited
liability company in accordance with the provisions of section 34-194,

as amended by this act, and the applicable governing provisions of

each other business entity; (5) that the plan of merger or consolidation

is on file at a place of business of the surviving or new limited liability
company or other business entity and the address thereof; and (6) that

a copy of the plan of merger or consolidation will be furnished by the

surviving or new limited liability company or other business entity, on
request and without cost, to any person holding an interest in any
limited liability company that is a party to the merger or consolidation.

(b) A merger or consolidation takes effect upon the later of the
effective date of the filing of the articles of merger or consolidation or

the date set forth in the plan of merger or consolidation.

(c) The articles of merger or consolidation shall be executed by a
limited liability company that is a party to the merger or consolidation
in the manner provided for in section 34-109, and shall be filed with

the Secretary of the State in the manner provided for in section 34-110.

(d) Articles of merger or consolidation shall act as articles of
dissolution for a limited liability company which is not the surviving
or new limited liability company in the merger or consolidation.

(e) A plan of merger or consolidation authorized and approved in
accordance with section 34-194, as amended by this act, may effect any

amendment to the operating agreement or effect the adoption of a new
operating agreement for a limited liability company if it is the
surviving or new limited liability company in the merger or
consolidation. Such a plan of merger or consolidation may also
provide that the operating agreement of any limited liability company
that is a party to the merger or consolidation, including a limited
liability company formed for the purpose of consummating a merger
or consolidation, shall be the operating agreement of the surviving or
new limited liability company. Any amendment to an operating

agreement or adoption of a new operating agreement made pursuant
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to this subsection shall be effective at the effective time or date of the
merger or consolidation. The provisions of this subsection shall not be
construed to limit the accomplishment of a merger or consolidation or
of any of the matters referred to herein by any other means provided
for in an operating agreement or other agreement or as otherwise

permitted by law.

Sec. 19. Section 34-197 of the general statutes is repealed and the

following is substituted in lieu thereof:
Upon the effectiveness of a merger or consolidation:

(1) The limited liability companies party to the plan of merger or
consolidation shall be a single limited liability company which, in the
case of a merger, shall be the limited liability company designated in
the plan of merger as the surviving limited liability company and, in
the case of a consolidation, shall be the new limited liability company

provided for in the plan of consolidation.

(2) The separate existence of each limited liability company or other

business entity that is a party to the plan of merger or consolidation,

except the surviving or new limited liability company, shall cease.

(3) [The] Any surviving or new limited liability company shall
thereupon and thereafter possess all the rights, privileges, immunities
and powers of each of the merging or consolidating limited liability
companies and is subject to all the restrictions, disabilities and duties

of each of the merging or consolidating limited liability companies.

(4) [All] Any property, real, personal and mixed, and all debts due
on whatever account, including promises to make capital
contributions, and all other choses in action, and all and every other
interest of or belonging to or due to each of the limited liability
companies shall be vested in the surviving or new limited liability

company or other business entity without further act or deed.

(5) The title to all real estate, and any interest therein, vested in any
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such limited liability company shall not revert or be in any way

impaired by reason of such merger or consolidation.

(6) [The] Any surviving or new limited liability company or other

business entity shall be responsible and liable for all liabilities and

obligations of each of the limited liability companies or other business

entities that were merged or consolidated, and any claim existing or
action or proceeding pending by or against any limited liability
company that was a party to the merger or consolidation may be
prosecuted as if such merger or consolidation had not taken place, or

the surviving or new limited liability company or other business entity

may be substituted in the action.

(7) Neither the rights of creditors nor any liens on the property of
any limited liability company that is a party to the merger or

consolidation shall be impaired by the merger or consolidation.

(8) The membership or other interests in a limited liability company
that are to be converted or exchanged into interests, cash, obligations
or other property under the terms of the plan of merger or
consolidation are so converted, and the former holders thereof are
entitled only to the rights provided in the plan of merger or

consolidation or the rights otherwise provided by law.

Sec. 20. Section 34-198 of the general statutes is repealed and the
following is substituted in lieu thereof:

[(a) Any one or more limited liability companies formed under
sections 34-100 to 34-242, inclusive, may merge or consolidate with or
into one or more foreign limited liability companies, or any one or
more foreign limited liability companies may merge or consolidate
with or into any one or more limited liability companies formed under
said sections if: (1) The merger or consolidation is permitted by the law
of the state or jurisdiction under whose laws each foreign limited
liability company is organized or formed and each foreign limited

liability company complies with that law in effecting the merger or
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consolidation; (2) the foreign limited liability company complies with
section 34-196 if it is the surviving or new limited liability company;
and (3) each domestic limited liability company complies with the
applicable provisions of sections 34-193 to 34-195, inclusive, and, if it is

the surviving or new limited liability company, with section 34-196.]

[(b)] (a) Upon a merger involving one or more domestic limited
liability companies taking effect, if the surviving or new limited

liability company or other business entity is to be governed by the laws

of any state other than this state or by the laws of the District of
Columbia or of any foreign country, then the surviving or new limited

liability company or other business entity shall agree: (1) That it may

be served with process in this state in any proceeding for enforcement
of any obligation of any limited liability company party to the merger
or consolidation that was formed under the laws of this state, as well
as for enforcement of any obligation of the surviving or new limited

liability company or other business entity arising from the merger or

consolidation; and (2) to irrevocably appoint the Secretary of the State
as its agent for service of process in any such proceeding and the

surviving or new limited liability company or other business entity

shall specify the address to which a copy of the process shall be mailed
to it by the Secretary of the State.

[(©)] (b) The effect of such merger or consolidation shall be as
provided in section 34-197, as amended by this act, if the surviving or

new limited liability company is to be a limited liability company

governed by the laws of this state. If the surviving or new other

business entity is to be governed by the laws of this state, the effect of

such merger or consolidation shall be the same as provided in section

34-197, as amended by this act, except as the laws of this state

governing such other business entity provide otherwise. If the

surviving or new [limited liability company] other business entity is to

be governed by the laws of any jurisdiction other than this state, the
effect of such merger or consolidation shall be the same as provided in

section 34-197, as amended by this act, except as the laws of such other
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853  jurisdiction provide otherwise.

Statement of Purpose:
To authorize the merger of dissimilar business entities.

[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline,
except that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is
not underlined.]
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